Negligence

During the course of arguments during the hearing,
petitioner's counsel suggested that the respondent may have
placed itself in a position of reporting certain status
changes well after the three-day reporting deadline because
it did not want to continue taking certain dust samples during
the required sample cycle.  In short, counsel implied that
the respondent "took the lesser of two evils" because it
was attempting to avoid a dust sampling cycle which may
have shown the mines to be out of compliance.  Respondent's
representative vigorously denied any such suggestion.

After scrutiny of the record in this case, I find no
credible testimony or evidence to establish that the respondent
was attempting to circumvent or avoid the respirable dust
requirements found in Part 70 of MSHA's regulations.  Further,
if the petitioner believed this was the case, it was incumbent
on counsel to produce the witnesses to support such a proposition,
Since it did not, I have ignored any such suggestions.

In each of the citations originally issued by Inspector
Lyle, he made no negligence findings on the face of the
citations.  That is, he did not check any of the boxes
provided in item 20 of the citation form.  The boxes contain
five degrees of negligence ranging from "none" to "reckless
disregard."  The record here establishes that the citations
w^re subsequently modified 52 days later to reflect a "high"
degree of negligence, and as a result of that the citations
were "specially assessed" by MSHA's assessment office, with
the resulting civil penalty monetary assessment of $300 for
each citation, totalling $1500.

Inspector Ridley testified that he modified the citations
issued by Mr. Lyle on January 7, 1983, some 52 days after
they were issued, and he did so at the specific direction
of supervising MSHA Inspector Charles Dukes.  Mr. Ridley
stated that Mr. Dukes instructed him to modify the citations
to show a "high degree of negligence."  When asked why Mr. Dukes
did not issue the modifications himself, no explanation was
forthcoming, and Mr. Ridley confirmed that the modifications
were mailed to the respondent.  I find Mr. Ridley's assertion
that he would have made an independent judgment that the
respondent exhibited a high degree of negligence to be self-
serving, and they are rejected.

Respondent argued that the manner in which the citations
were modified in these proceedings was unfair and arbitrary
since they were issued some 52 days after the citations were

286he rationale for requiring such reports,
